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No. 13253

IN THE

United States Court of Appeal
FOR THE NINTH CIRCUIT

Horace Dobbins,

Appellant,

vs.

Florence Lowe Barnes,

Appellee,

APPELLEE'S BRIEF.

Summary of Argument.

Appellee, as her own attorney in this procedure, has
carefully read the opening brief of the Appellant as well
as the transcript of the case. Appellee feels that Mr.
Shallenberger has presented a very splendid brief, but
feels that it is too lengthy, too involved, and is designed
to cloud rather than clarify the issue. The only matter
under appeal is the question of how much money Appellee
(the original plaintiff in the case) was actually due in the
year 1940, and how much money she actually did receive.
The records show where the Appellant claims in various
records to have given Appellee various amounts of money
for the year 1940. On the income tax return, the sum
purported given her for the year 1940 is $7,333.89.
These various discrepancies showing in the evidence of
the transcript of record showed that there was some
indecision in Appellant's mind as to the exact figure re-
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ceived by Appellee; however, on page 72 of the transcript

of record, it appears that Mr. Shallenberger, the attorney

for the Appellant, and the Court, finally agreed that the

actual figure received by Appellee in the year 1940 was

$3,600.00. In Mr. Shallenberger 's opening brief, he

also admits that Appellee could have only received $3,-

600.00 for the year 1940. This is also admitted by

Appellant's answer to the original complaint, Paragraph

VI [T. R. p. 15]. It was very difficult to find out what

happened in a complicated transaction of the Appellant

in which he was switching finances around at his own

discretion, which he could or would not explain to any

of the heirs. He was criticized by the Probate Court

for his manners of business. He made himself president

of various companies and then dealt with them as trustee

of the estate. He paid the heirs of the estate a set sum

as, he testified on several occasions, of $14,400.00, of

which Ya, was sent to Appellee as a 25% interest in

said estate, this being $3,600.00. The fact that Appel-

lant was conducting the business as a trust estate as

well as acting as head of a corporation, which he formed,

and was supposed to pay the heirs their actual earnings

other than what he chose to pay them, shows on the

face of it that the heirs should have received varying

sums over a period of years at least with the fluctuations

of business. There has never been any explanation as

to why his "habit of paying the heirs $14,400.00," was

continued even in the face of the supposed distribution

of the estate in 1942. Naturally, while certain stocks

and bonds were distributed, the main portion of the
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estate was in the hotel company, which funds he handled
m his own peculiar manner. The only definite points
in this case were that Judge Westover discovered in
Plamtiflf's Exhibit 3 that there had been a decision of
the Tax Court that showed that certain monies should
have come to the heirs for the year 1940. It is an inter-
esting fact, as shown by the transcript [T. R. pp. 53.
54-55], that Appellant testified that there had been no
such decision although it seems strange, if not impossible,
that he could not have known of the decision of the Tax
Court. It is also interesting to note in the appendix of
the opening brief of the Appellant, on page 2, where the
Government tax men noted an unclaimed depreciation
of $11,793.81, which they allowed in their adjustment,
showing again a haphazard system in the process of
the trustee who had his own set of hotel bookkeepers
[T. R. pp. 132-133, 147-148]. Several comments were
made which are in the transcript that the trustee had
simply been putting money that belonged to the same
people back and forth from one pocket to another [T. R.

pp. 56, 134, 135, 136, 147]. Appellant attempted to run
a hotel company in order to pay himself a salary for

handling the estate. Judge Westover pointed out that

various switching of funds did not take into considera-

tion Uncle Sam, thereby forcing the heirs to pay a tax
whether or not the money was due them [T. R. pp. 135
and 136]

; however, as it was also proved at the trial that

all records of the estate were kept on a cash receipt and
disbursement basis [T. R. p. 141], it would not have
been difficult to conceive of the confusion resulting.
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Appellee received $3,600.00 in the year 1940. How-

ever, the Federal Tax levied that year was on $18,752.15

and the Government now insists that Appellee must pay

over $4,000.00 tax and penalties, which exceeds even the

original $3,600.00 actually received. Obviously, there

was distributable income due Appellee which she never

received. Should the money have gone, as claimed, for

taxes, these funds would not have been taxable personally

to the heirs inasmuch as taxes are a legitimate business

expense. Furthermore, Mr. Shallenberger points out

that Appellee receipted for an undivided one-quarter in-

terest of the estate in the year 1942, and therefore could

bring no claim against Appellant for any monies involved

previous to that date. However, Judge Westover dis-

covered that such receipt was not given with the claim

that Appellee had received everything of the estate, but

for specific and certain things as scheduled in the list

[T. R. p. 112]. It was not until 1943 [T. R. p. 114]

that the agents of the Federal Government pointed out

the discrepancies in Appellant's figures, and as Appellee's

receipt was specific and did not include these sums, no

receipt had been given for them or had been taken into

consideration at the time that the final distribution was

made in 1942. Judge Westover further pointed out that

a trustee, such as the Appellant, should be very careful

and concise in the handling of an estate for other people.

It was up to him to employ competent bookkeepers and

ask the advice of the Court when necessary in any ques-

tion of doubt.



—s—
ARGUMENT.

I
The Judgment Was Based Upon Oral and Documen-

tary Evidence and Conflicts Resolved by the Trial
Court Are Presumptively Correct.

The trial court based its judgment upon oral testimony
of Appellant as well as documents placed in evidence.

The testimony of Appellant was considered by the trial

judge in reaching his just decision. Reference is made
to the trial judge comments relative to the juggling of
accounts without taking into consideration the impact
upon the beneficiaries of the trust in agreement between
Lanbar and the Dobbins Estate [T. R. pp. 135 and 136].

Thus, this Court on appeal is faced by the presumption of

correctness of the Findings of Fact and Conclusions of
Law made by the trial court upon controverted questions

of fact.

II.

Appellant's Argument With Reference to Income of

Trust Is Fallacious.

Appellant's argument with reference to the income

for 1940 in said trust based upon the account approved

by the Orphans' Court in the year 1942 cannot prevail.

Such account was approved prior to the audit by the

Bureau of Internal Revenue in the year 1943 and
the tax decision based thereon in 1945 and was never ad-

justed in the accounts of the trust estate.



III.

The Amount of Income Found by the Bureau of In-

ternal Revenue to Be Attributable to the Trust

Estate Must Have Constituted an Increment to

Said Trust.

Appellee contends, and the trial court so held, that the

additions to income received by the trust estate were

distributable income. The cases cited by Appellant sup-

port Appellee's position. The quoted portions in Appel-

lant's opening brief on pages 25 and 26, taken from the

cases of Freuler v. Helvering, 291 U. S. 35, 78 L. Ed.

634, and Helvering v. Braun, 309 U. S. 461, 84 L. Ed.

864, stand for the proposition that some profit must be

realized which must be either received or there be a

present right to receive it. The Tax Court found such

to be the case and the parties herein are bound by such

adjudication.

IV.

The Decree of Distribution and Final Account of the

Trust Estate in the Orphans' Court Was Only

Res Adjudicata as to Those Issues Covered, or

Which Could Have Been Covered, in Such Pro-

ceedings.

The after discovered income disclosed by the audit of

the Bureau of Internal Revenue in 1943 could not have

been determined in the proceedings before the Orphans'

Court wherein the decree was made in 1942; therefore,

the principles of res adjudicata cannot prevail. Further-

more, Appellant did not raise this issue by his pleading

and is precluded from raising the issue for the first time

on appeal.
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V.

The Trial Court Properly Found That the Receipt
Signed by Appellee Did Not Cover Income.

The receipt signed by Appellee on June 29, 1942 [Ex.

"A"], clearly shows on its face that appellee received

enumerated items by way of distribution from the corpus

of the trust estate. Nowhere therein is mention made
of any income, nor more especially of the income here

in question [see T. R. pp. 103 and 112].

VI.

Appellants Confuse Finding of Fact No. 6 [T. R. p.
20] With Finding of Fact No. 12 [T. R. p. 23]
to Reach an Erroneous Conclusion.

The trial court's conclusion of law No. 5 [T. R. p.

24] is proper and rests upon Finding of Fact No. 12 and
is not in conflict with Finding of Fact No. 6. Finding

No. 6 refers to the final distribution of the estate and
the items covered in the receipt given by Appellee on June

29, 1942, and has no relation to the income involved in

the instant proceedings. Finding No. 12 is based upon
the distribution Appellee should have had as disclosed by

the audit of the Bureau of Internal Revenue made in the

year 1944 and the decision of the Tax Court based there-

on and amply supports the Conclusion of Law No. 5.



Conclusion.

The Appellant was never able to prove or bring any

evidence forward to show that the Appellee received,

either actually or constructively, $18,752.15 for the year

1940. It was conceded by both parties that the Appellee

received only $3,600.00 in the year 1940 and that the Tax

Court ruled that the Appellee was entitled to receive

$18,752.15 in the year 1940, and the government has

levied the tax and penalties on such amount in a sum in

excess of $4,000.00 against the Appellee.

Therefore, Appellee asks you, the Judges of the United

States Court of Appeals, to uphold the decision of Judge

Westover in the matter of the tax, as there is no question

but that Judge Westover gave fine consideration to the

case and that his decision is just, fair and equitable.

Respectfully submitted,

Florence Lowe Barnes,

Appellee in Pro. Per,


